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Like in any mediation, the first question a good mediator must answer is—what
are the parties’ goals? Are the business and its members seeking to make the
business a success, is the objective to create a fair and orderly wind down, or is
it something in between, such as the buyout of a family member who no longer
wishes to be part of the business.
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Alternative Dispute Resolution

By Roger Slade

When business and family mix, sentimentality, along with a host of
unrelated family issues, are often thrown into the mix. These emotions
are not typically found in traditional business relationships. Sibling rivalry.
Historical favoritism. Jockeying for position to claim entitlement to an
inheritance. These are just a few of the things that may interfere with the
effective operation of a family business. Mediating business disputes
among people who are also related requires a different skill set than
those employed in a typical mediation.

First, a good mediator needs to have empathy and the ability to listen
while understanding a litany of matters that may not have anything to do
with business. Taking the tack that, at the end of the day, the resolution
of the dispute is “just about money” is not likely to be successful. In
family business disputes, issues can arise that involve things other than
money, like respect, recognition, favoritism, and historical discord, which
have nothing to do with the business. Mediating these disputes requires
the mediator to understand, not just the chain of command but other,
more nuanced questions like—who it is that the family believes to be the
founder’s favorite, which family member devoted the most time and
attention to the business while another family member may have been
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pursuing personal pursuits. In short, a wise mediator will need to
understand who the family members are, as people, rather than simply
focusing on their job descriptions.

Like in any mediation, the first question a good mediator must answer is
—what are the parties’ goals? Are the business and its members seeking
to make the business a success, is the objective to create a fair and
orderly wind down, or is it something in between, such as the buyout of a
family member who no longer wishes to be part of the business.

When the founder of a successful business either becomes disabled or
dies, predictably, the remaining family business owners often question
whether they want to be in business with their family or are in the
business simply because this is something that mom and dad wanted.
Often, the death of the founder prompts a re-evaluation of individual
goals.

Like the founder in the successful television show, "Succession," a
parody of the Murdoch family, the question of which family member will
manage the business upon the death of the founder has often been left
unresolved. In these circumstances, which happen often, the job of a
good mediator is to determine, with the assistance of counsel, whether
the surviving members either can or are willing to continue working
together.

There are often three answers to this question: a flat “no,” a flat “yes,”
and an equivocal “maybe.” A “no” answer makes the mediator’s job
easier. It is then to assess the value of the business and wind up and sell
its assets either in whole or in part in a manner which is fair, or close to
fair, to everyone. “Yes” can also be an easy answer if the business has
been efficiently run in the past and has simply hit a glitch brought on by a
change in control. A mediator can assist in these circumstances by
helping the parties determine who will be the new boss and how the
lines of authority will be structured.



The challenge arises when the answer is “maybe.” In these
circumstances, the mediator may be asked to play the role of amateur
psychologist helping the participants determine what their real objectives
are in life — do they want to keep working long hours to preserve their
family legacy and continue earning income or is it simply a better idea to
“take the money and run.”

Family businesses also fall victim to one of the things lawyers do not like
to hear from their clients, and that is that the relationships in the business
were based upon trust. Relationships in business should not be based
solely on trust, although it certainly helps. Nonetheless, what will help the
mediator at all stages of the process is a carefully thought-out Operating
Agreement signed by the parties. Not surprisingly, many family
businesses do not have such a document, and, when the founder dies,
there is simply nothing to refer to except the family history, which may be
challenging for an outsider to understand.

In sum, a successful family business mediation is one that takes full
account of a lifetime of emotions while balancing the economic
considerations of the participants.

Roger Slade is an equity partner at Haber Law in Miami.
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